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It’s been a rough start for 2020. But 
whether the turbulence proves to 
be short-lived or not, this change in 
volatility just underscores the value 
of being well prepared to handle any 

unexpected economic challenge as a busi-
ness owner. That includes the challenges 
one may face when leasing commercial real 
estate space.

Despite the disruptions in the market and 
economy due to COVID-19, it’s important 
to remember that challenges can bring new 
opportunities. The actions you take during 
this time could affect your business’ future.  

If your business is struggling financially, 
be proactive and talk to your landlord or 
property manager about rent-relief options. 
Make sure this is in writing to help prevent 
all parties from forgetting exactly what was 
agreed to. Remember, there is no standard 
negotiation between tenant and landlord. 
Be kind during the ask and throughout 
the negotiation process. Everyone is in this 
together. Here are some potential options 
your landlord may offer: 
• A rent waiver for a short period of time. 
Keep in mind, your landlord will request 
proof that you are financially overwhelmed. 
A rent waiver is not paid back to the land-
lord; however, they may want something in 
return, such as a personal guarantee or an 
early renewal of your lease.
• Your landlord may also offer you a rent 

deferral option, which could defer your 
rent for a few months. In return, they may 
have you extend your lease out accordingly. 
Again, the landlord will want proof that 
your business is under duress.

As you’re reviewing all your options, 
it’s important to know that Arizona has put 
“commercial stays on evictions” through 
May 31. In short, during this time period, 
landlords “shall” play nice with nonprofits 
and small businesses, yet tenants’ obliga-
tions are not relieved. Additionally, lenders 
“shall consider” providing an opportunity 
for a forbearance to the landlord. Typi-
cally, in a commercial lease, landlords can 

evict you if you choose not to pay rent on 
time without a written agreement stating 
otherwise. In most cases, the law favors 
the landlord.  

If you can’t work out an arrangement 
with your landlord, you may want to 
engage a commercial real estate attorney. 
The attorney will guide you through 
your legal options, if there are any. If you 
do decide to move forward in hiring a 
commercial real estate attorney, consider 
discussing if you can make a case with one 
of the following: 
• Force majeure: A force majeure clause is 
a contractual provision that excuses one or 
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both parties’ contractual obligations when 
circumstances arise that are beyond control 
and make performance of the contract 
impractical or impossible. 
• Act of God: An act of God describes an 
event outside of human control. It’s usually 
related to a natural disaster, such as a fl ood 
or tornado.
• Impossibility: A party can invoke impos-
sibility and argue that it did not perform 
its contractual obligations because it was 
impossible for it to do so. The key issue is 
defi ning what is true impossibility, as the 
other party could argue it was not impos-
sible but merely diffi  cult or burdensome.
• Frustration of purpose: Under some state 
laws, the frustration-of-purpose doctrine 
may be invoked where performance 
remains possible but the fundamental 
reason of both parties for entering into 
the contract has been frustrated by an 
unanticipated supervening circumstance 
and it destroys substantially the value of 
performance by the party standing on the 
contract.
• Tenant’s business insurance coverage:
Business insurance typically protects the 
tenant when there is a casualty associated 
with the physical property. Generally, the 
type of required insurance by your lease 
does not cover a business interruption due 
to a government shutdown. Yet it doesn’t 

hurt to ask your insurance agent how your 
policy is worded to see if you are covered 
during these trying times. 
• Landlord’s rental loss policy: The land-
lord’s rental loss insurance is designed to 
cover the landlord if the tenant cannot pay 
his/her rent. How much the landlord can 
collect is determined by each policy. Does 
it cover a landlord if the landlord off ers 
a rent waiver? Again, this varies policy 
to policy.

Perhaps you aren’t in a situation where 
you need to discuss rent relief options at this 
time. It’s still important to recognize all the 
ways you can protect your business. Nego-
tiating or renewing a new lease during the 
COVID-19 turmoil may be in the tenant’s 
favor. Below are a few tips that I hope will 
be useful for businesses that are searching 
for their dream offi  ce and negotiating a lease 
during this time:
• Hire an experienced tenant representa-
tion to guide you through the entire lease 
transaction—at no cost to you so you can 
have your dream offi  ce without breaking 
the bank.
• Understand the balance between econom-
ics and location. A high-profi le location is 
sexy and costly, yet not always necessary to 
conduct a successful business.
• Defi ne your space requirements ahead 
of time. Poor utilization of space is where 

companies lose a lot of money. Often the 
landlord will pay for a space plan.
• Purchase an industry guidebook, like 
“SimpLEASEity” that guides you through 
the lease process, provides details to fi nd the 
perfect location, explains how to negotiate a 
killer lease and put more money into your 
business instead of your landlord’s pocket.
• Everything in a lease is negotiable. Don’t 
settle for an OK deal.
• Always have agreed-upon lease terms in 
writing. In disputes, the written lease rules.

It is too soon to know the outcome of the 
pandemic and how the country will fair. 
One thing is for sure: It’s never a bad idea 
to take control of your long-term interests 
and feel confi dent knowing your business 
is protected. 

Andrea Davis, CCIM, has practiced com-
mercial real estate for more than 20 years. Davis’ 
breadth of knowledge stretches from developers 
to landlords to buyer/tenant representation 
and investments. Her book “SimpLEASEity” 
focuses on leasing and is the fi rst in a series of 
commercial real estate guidebooks. Her next 
book, “Simply Own It, the American Dream,” 
is forthcoming this year.

During this challenging time, interpretation 
of laws is shifting daily and new laws are being 
enacted on a regular basis, so the information in-
cluded in this article is as up to date as possible.  




